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CONTEXTUALISING 
RESTORATIVE JUSTICE

The concept of Restorative Justice may seem almost self-explanatory as a 
combination of two conventional terms, but it is in fact a nuanced concept 
and paradigm of justice and damage restoration that intertwines with no-
tions of justice itself, agency, responsibility, and reparation. The theoretical 
and professional history of the concept draws from indigenous and commu-
nity-based customary procedures, but also from a contemporary and clearly 
Western understanding of justice. In contrast to retributive justice where a 
crime is a violation of the state and with a focus on blame or guilt, restorative 
justice understands conflicts between parties as harm caused by an offend-
er to a victim. This paradigm focuses on dialogue and negotiation, as well 
as on the voluntary participation and on the acknowledgment of the harm. 
Even though victim-offender mediation (VOM) may be the most well-known 
practice, the restorative paradigm includes a wide range of direct and indi-
rect strategies. Restorative justice may be understood, broadly speaking, as 
any process whereby the victim and the offender are enabled, if they freely 
consent, to participate actively in the resolution of matters arising from the 
criminal offence through the help of an impartial third party.

Restorative strategies may be particularly appropriate to address anti-LGBT 
hate crimes and discrimination, as their victims tend to suffer secondary vic-
timisation, tend to  lack trust in the justice system, feel emotional duress, and 
may feel a lack of agency following the crime. The flexibility inherent in every 
restorative procedure — ranging from the timing and specific strategies, but 
also the decision to participate in a process or not, because of the victim-cen-
tred approach, makes it a potential tool for a complementary or alternative 
experience of justice. From the offenders’ perspective, restorative strategies 
may also contribute to a reduced recidivism, a more active role, and a more 
comprehensive rehabilitative experience. 

Despite its positive effects, justice professionals and victims of anti-LGBT hate 
crimes and discrimination may be reticent towards the application of restor-
ative justice. It may be a seen as complement to traditional justice processes, 
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or it may be at striking contrast to procedural justice, as well as a different 
standpoint from that of punitivism or punishment-centric understandings of 
justice. Restorative strategies, due to their flexibility and to the wide range of 
applications available, may also clash with the fixed definitions, protocols, and 
visions found in pieces of legislation. The various needs of victims of crime, 
and the relation between procedural and restorative justice, have been ad-
dressed by various legal instruments at the European level, setting standards 
for Member States in these issues.

The main attempt to produce a common tool for supporting and protecting 
victims’ rights across Europe has been the creation of the Directive 2012/29/
EU establishing minimum standards on the rights, support and protection of 
victims of crime, also known as the “Victims’ Rights Directive”. The Directive 
recognises a crime as a violation of individual rights, as well as being socially 
harmful, and it therefore provides victims with rights regardless of whether 
the crime is reported to the police, and irrespective of the relationship be-
tween the victim and the offender. As the first binding EU legislation that 
addresses restorative justice, with a perspective that goes beyond mere me-
diation, the Victims’ Rights Directive is a legal instrument that responds to 
the needs of victims, among other issues,  in relation to restorative justice.
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LETSGOBYTALKING:  
BACKGROUND AND METHO-

DOLOGICAL APPROACH

A hate crime includes two elements: on the one hand, a criminal offence; on 
the other hand, a motive driven by bias, which is directed towards a victim 
because they possess or are perceived to possess a ‘protected characteristic’ 
determined as such by national laws. The damage caused by hate is likely 
to indirectly affect entire communities of people who can experience similar 
traumas to those of direct victims.1 That means that hate crimes not only un-
dermine dignity of the direct victim impacting negatively on the individual, 
but these crimes also send a message to those belonging to the wider group: 
that they do not deserve recognition, respect, or equality.2 According to the 
LGBT survey3 carried out in 2019, 11% of LGBT respondents had experienced 
hate crimes in the shape of physical attacks based on their sexual orientation 
in the past 5 years, a percentage that rises to 17% amongst transgender peo-
ple. Nevertheless, fewer than one in seven (14 %) of LGBT respondents had re-
ported the most recent hate-motivated physical or sexual attack to the police. 
As such, it is undeniable that the rights of LGBT people are still far from fully 
guaranteed.

This publication showcases the results from research and actions implement-
ed in six countries (Belgium, Bulgaria, Italy, the Netherlands, Poland, Spain) 
representing a variety of traditions, struggles and experiences regarding 
LGBT rights and the countering of LGBT-phobia. They also represent different 
legal traditions and frameworks for the application of restorative justice. In  
 
 
1 Walters, M.A. (2019) “Repairing the harms of hate crime: Towards a restorative justice  
 approach”, in the 171st International Senior Seminar of the United Nations Asia and  
 Far East Institute for the Prevention of Crime and Treatment of Offenders Criminal  
 justice response to crimes motivated by intolerance and discrimination.
2 Godzisz, P. and Viggiani, G. (2018) Running through Hurdles: Obstacles in the Access  
 to Justice for Victims of Anti-LGBTI Hate Crimes. Warsaw: Lambda Warsaw Associa 
 tion.
3 European Union Agency for Fundamental Rights (2020) EU-LGBTI II: A Long Way to  
 Go for LGBTI Equality. Luxembourg: Publications Office of the European Union.
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terms of LGBT rights, whilst Belgium, the Netherlands and Spain allow same- 
sex marriage and adoption, Italy only regulates same-sex unions. At the other 
end of the spectrum, in Bulgaria and Poland the law prevents same-sex mar-
riages and unions. Regarding transgender rights, the countries also present 
varying contexts: Poland and Bulgaria do not have legal gender recognition 
laws and the legal change depends on a court decision. In Belgium, Italy, the 
Netherlands and Spain, the experienced gender is recognised through the 
consolidation of specific “gender laws”; however, some medical requirements 
are established also in these countries. Further, not all these countries include 
sexual orientation or gender identity and expression (SOGIE) in their aggra-
vating circumstances or as grounds for hate crimes. 

Whilst the social and legal contexts of the countries involved in the LetsGoBy-
Talking project are different, the need to address the harm caused by a hate 
crimes is likely to be similar across the countries, due to the specific char-
acteristics of anti-LGBT hate crimes. The research conducted thus aimed to 
explore perspectives on and experiences of restorative justice applied to an-
ti-LGBT hate crimes through the key methodology of in-depth interviews with 
voices from the ground. The sample was comprised of 39 victims of anti-LGBT 
hate crimes as well as 104 professionals including restorative justice experts 
and practitioners; NGO professionals, justice professionals; policy makers and 
professionals from public institutions; as well persons working in victim sup-
port services and public anti-discrimination bodies. In addition, national and 
international workshops were held, with a total of 127 participants, and an 
online survey was conducted, collecting the perspectives and experiences of 
288 civil society organizations on restorative justice and hate crimes.
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RESTORATIVE JUSTICE AND 
ANTI-LGBT HATE CRIMES:  

A VIEW FROM THE  
PROFESSIONALS INVOLVED

The analysis of the experiences, knowledge, and expectations held by profes-
sionals allows us to delve into a series of differing and even conflicting per-
spectives of restorative justice, agency, and justice itself. The wide range of 
professional backgrounds and experiences among the 104 professionals in-
terviewed includes prosecutors, judges, lawyers, LGBT NGO technicians, gov-
ernment officials, restorative justice practitioners, scholars, mediators, and so 
on. As such, their direct experiences and knowledge about restorative strat-
egies, hate crimes, and the specific needs and circumstances of victims of 
anti-LGBT hate crimes greatly varied, as did their expectations about what 
restorative justice may offer to these victims.

Mediation, and specifically victim-offender mediation (VOM), is the most 
common frame of reference. However, the professionals that had a more 
direct experience with restorative strategies highlighted other techniques 
or approaches, such as restorative circles and conferences, restorative inter-
views, and indirect strategies such as those with proxy or surrogate victims or 
offenders. The more collective measures such as circles and conferences were 
especially highlighted as valuable for hate crimes, due to the harm caused by 
these crimes not only to the direct victim, but also to the wider collective.

As such, the expectations of what restorative justice is and what it can of-
fer to victims, offenders, and society as a whole greatly varied depending on 
the professionals’ perspectives on justice and the victims’ needs. For instance, 
while most LGBT NGO technicians were reticent about the usefulness of re-
storative justice for victims of anti-LGBT hate crimes — particularly for cases 
with either physical violence, power imbalances, extremist ideologies, or other 
key factors, professionals from victim support and restorative justice services 
advocated for the usefulness and potential benefits of restorative justice for 
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these crimes. Regarding the victims’ willingness to participate in restorative 
strategies, those professionals with a more direct experience advocated for 
the victims’ interest and potential benefits. These practitioners highlighted 
the contrast between the participation of victims, on the one hand, in tradi-
tional or procedural justice trials – often lacking a victim-centred approach 
and, on the other hand, in restorative processes – where the victim has an ac-
tive role and gets to tell their story, and get responses to their questions, with 
the latter having a much greater chance to repair the harm return a sense 
of control to the victim. For cases of anti-LGTB hate crimes, many restorative 
justice practitioners also  emphasised the potential of collective processes, 
where NGOs and other community representatives have a key role both as 
support to the victim and representing the collective harmed by anti-LGBT 
hate crimes.

Nevertheless, some difficulties for the application of restorative justice as a 
paradigm in current legal systems and societies were also highlighted: the 
role of punitivism as a society-wide justice culture and expectations, the lack  
of resources for restorative and other justice services, and the lack of train-
ing and cooperation between the organisations and professionals involved. 
To this set of obstacles most professionals added a widespread lack of aware-
ness, highlighting a need for public campaigns to promote the right to re-
storative justice services, in addition to other rights for victims.

 BRIEF CASE STUDY?
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SEEKING REPARATION 
 FOR THE HARM.  

THE EXPERIENCES OF  
LGBT PEOPLE

The hate crime paradigm is one of the priority strategies of European coun-
tries and transnational organizations to combat violence on the grounds of 
sexual orientation and/or gender identity. The interviews carried out with vic-
tims show that, although hate crime legislations have offered legal protection 
to some vulnerable individuals and groups, this paradigm does not necessar-
ily guarantee reparation of the harm caused to the victim, whilst at the same 
time it invisibilises the structural dimension of LGBTphobic violence. Attention 
is focused on the punishment of the offender, while the needs of the victims 
are underestimated, and the victim may even be re-victimized. In addition, 
it must be considered that many hate crimes are not reported for multiple 
reasons, such as distrust in the police and judicial system, fear of retaliation, 
fear of having to “come out of the closet” and fear of secondary victimization. 

For many victims, restorative justice is a mechanism that should be explored 
as an alternative or a complement to punitive justice. The opportunity for the 
victim to be heard and to receive the recognition of the offender are the main 
potentialities detected. However, there is also reluctance towards the possibil-
ity of following a restorative process. In this case, the main factors that hinder 
the acceptance of restorative justice by the victim are the fear of secondary 
victimization, the self-resistance in believing in the forgiveness of the offend-
er, as well as doubts about the reparative capacity that this process can pro-
vide the victim. As the data collected shows, victims are inclined to explore 
restorative justice, but always after having received all the necessary informa-
tion and with the maximum guarantees for themselves, especially in the fight 
against secondary victimization. 
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WORKING TOWARDS  
REPARATION: TRAINING 
NEEDS AND COOPERATION

The results of the research conducted evidence the importance of experienc-
es of cooperation and professional training related to hate crimes and restor-
ative justice. Regarding cooperation, the research reveals some already exist-
ing strategies for joint work between government agencies and civil rights 
organizations, such as diversity units within the police, or restorative justice 
programmes that collaborate with NGOs, even though continuous coopera-
tion mechanisms tend to be lacking. 

With regard to training, there are training programs to improve the care of 
victims of hate crimes and the acquisition of skills to apply restorative justice. 
However, professionals in all the countries highlight the lack of training that 
combines the two areas, that is, training that addresses how to apply restor-
ative justice in hate crimes. Similarly, professionals recommend an improve-
ment in training on the LGBT reality among restorative justice practitioners, 
and also to implement restorative justice training among professionals and 
members of LGBT organizations. 

Regarding the experiences and opinions of victims, most of them consider 
that there is a clear need for professional training (especially for judges, pros-
ecutors and police) to deal with anti-LGBT hate crimes. There is still a large 
number of LGBT people who consider that professionals in the judicial sphere 
and those responsible for public safety do not have the necessary skills to ade-
quately attend to victims of this type of crime and to offer them an empathet-
ic and respectful treatment. Furthermore, some of the interviewees consider 
that both legal professionals and the police reproduce the logic of hetero- and 
cisnormativity. Apart from the need for training, victims point out the conve-
nience of promoting training in restorative justice among legal professionals, 
in order to provide them with innovative tools that can complement their 
skills in the criminal justice system and contribute to a more victim-centred 
and restorative culture in the judicial system. 
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